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Performance Test: Sample Answer 

 

Issue 1 

Appellate Brief  

Issue 2 

STANDARD OF REVIEW AND SCOPE OF REVIEW 

The standard of review in the present appeal is de novo (Johnson v Neshaminy). The court in 

Johnson held that when reviewing a legal conclusion based on statutory interpretation, the 

standard of review is de novo and the scope of review is plenary.  The court explained in the 

Johnson case that the court must determine whether the record is free from legal error and the 

court's factual findings are supported by the evidence. In the Johnson case, because the orphan's 

court sat as the fact finder, it determined the credibility of the witnesses and, on review; the court 

would not reverse its credibility determinations absent an abuse of that discretion.  However, 

they distinguished that they were not constrained to give the same deference to any resulting 

legal conclusions.  Where the rules of law on which the court relied are palpably wrong or 

clearly inapplicable, they will reverse the court's decree.  In the present appeal brought by Ms. 

Myers, the same standard of review and scope of review should apply.  The Court of Common 

Pleas of Small County PA sat as the fact finder, determining the credibility of witnesses and on 

the facts presented.  On review, this court should not reverse the Court of Common Pleas' factual 

findings that are supported by evidence.  Since there is no evidence of abuse of discretion of 

credibility determinations, this court must not reverse the factual findings established by the 

lower court.  The court should also review the laws applied and determine if there are any rules 

of law that are wrong or clearly inapplicable. By doing that, the court will apply the appropriate 

standard and scope of review. 

Issue 3 and 4 

DESERTION LIKELY DOES NOT RESULT IN FORFEITURE, BUT THAT DOES NOT 

ADDRESS THE ULTIMATE QUESTION OF WHETHER MR. MYERS FORFEITED 

HIS SHARE IN DOUGLAS’ ESTATE. 

In this case Forfeiture of a Parent's Share in pertinent part is when "any parent who, for one year 

or upwards previous to the death of the parent's minor or dependent child has:  (1) failed to 

perform the duty to support the minor or dependent child or who, for one year has deserted the 

minor or dependent child...shall have no right or interest under this chapter in the real or personal 

estate of the minor or dependent child.  The determination under paragraph (1) shall be made by 

the court after considering the quality, nature, and extent of the parent's contact with the child, 

and the physical emotional and financial support provided to the child." 20 Pa.C.S. section 2106.  

In Johnson, the court highlighted the changes in the relevant statue by illustrating the changes in 

terms that the legislature made, namely, the changes to the "willfully neglected" language, and 

the "any duty" language.  The Johnson court stated, words of a statute are generally construed 



according to their common and approved usage.  The court explained that "desertion" is defined 

as the "willful and unjustified abandonment of a person's duties or obligations, esp. to military 

service or to a spouse or family. In the family context desertion is a parent's intentional and 

willful abandonment of a minor or dependent child. Johnson.  Thus, the court determined that 

desertion comprises of two elements: willfulness and abandonment.  Only when both elements 

are present can it be said that parent has deserted his or her child for purposes of the forfeiture 

statute. Johnson.  

In the present case, it is unclear whether Mr. Myers conduct rises to the level of willful and 

unjustified abandonment of Douglas.  For the last 10 years, Mr. Myers served as a member of an 

elite special forces team and his military service demands long absences from home.  Often when 

he is deployed he is unable to communicate with the individuals outside of his unit for months at 

a time, but he would always telephone Douglas when he was able.  Further, following the 

divorce of Mr. and Ms. Myers, Mr. Myers would write checks for the full amount of child 

support and mail it to Ms. Myers in advance for each year.  In addition, he would give gifts to 

Douglas hoping that this would help him reconcile with his former wife.  When he was home 

from deployment, he frequently sought to spend time with Douglas.  Even after arguments 

between Mr. and Ms. Myers, Mr. Myers saw Douglas every other weekend as provided by the 

custody agreement.  He, however, did not seek to have further visitation because he did not want 

to alienate Ms. Myers. Based on the definition in Johnson that desertion comprises of two 

elements, willfulness and abandonment, and only when both of those elements are present can it 

be said that a parent has deserted their child, it does not seem likely that Mr. Myers would be 

found to have deserted Douglas.  His absences were due to his military obligations, and when he 

was not obligated to be deployed for the military, it seems clear that he made all reasonable 

efforts to see Douglas.  Therefore, it is unlikely this court would find that Mr. Myers deserted 

Douglas.   

However, that is really irrelevant because as outlined below, the statute also provides that when a 

parent fails to support his or her child for one year, regardless of the reason, his share of the 

minor’s estate is forfeit.  

Issue 5 

MR. MYERS FAILED TO SUPPORT HIS SON, DOUGLAS, FOR MORE THAN ONE 

YEAR AND SO FORFEITS ANY SHARE IN DOUGLAS’ ESTATE. 

In the failure to support clause of section 2106, willfulness is not implied in the plain meaning of 

the word failure. Johnson. Failure is defined as "the omission of expected action, occurrence and 

performance," and neglect is defined as "the omission of proper attention to a person or thing, 

whether inadvertent, negligent or willful." Id.  Neglect does not equate to negligence and instead, 

is objective and is therefore, the "mere omission of expected performance, regardless of the 

reason." Id.  Further, unlike the desertion clause, the Legislature's removal of "willful" in the 

failure to support clause changed the court's inquiry into the parent's action. Id.  To establish a 

prima facie case under failure to support:  (1) the decedent must be a minor or dependent child; 



(2) the parent must owe a duty of support to the decedent; and (3) the parent must have failed to 

perform the duty of support for the decedent for at least a year prior to the decedent's death. Id. 

A. DECEDENT IS A MINOR OR DEPENDENT CHILD 

Douglas was born on August 7, 2010, and died on July 15, 2020. He was approximately 9 years 

and 11 months old, and clearly a minor.  

B. THE PARENT MUST OWE A DUTY OF SUPPORT TO THE DECEDENT 

Failure in the duty to support does not contain a willfulness element. Johnson. Further, the duty 

to support encompasses physical ("pertains to material things and objects a parent was able to 

provide, independent of the financial or emotional support he was obligated to provide"), 

emotional and financial support. Id.  This is because when the parent cannot perform his duty to 

support, some other person must, whether it be another parent, family member, etc. Id.  As such, 

the Legislature intended to prohibit the non-performing parent from collecting a windfall in the 

tragic event of the child's death. Id.  Further, regardless of a Father's ability to support, his legal 

duty is always present.  Id. 

Here, as Douglas' father, Mr. Myers clearly owed Douglas a duty to support him physically, 

emotionally and financially.  Further, just because Mr. Myers may have been unable to support 

his son at times did not mean that this duty did not exist; he had a legal duty to support his son at 

all times and he failed to do so.  

C. FAILURE TO PERFORM THE DUTY OF SUPPORT FOR THE DECEDENT 

FOR AT LEAST A YEAR PRIOR TO THE DECEDENT'S DEATH 

The reason why a parent may have failed to support the child is irrelevant. Johnson.  The mere 

omission of expected performance constitutes failure to support, regardless of the reason. Id.  

The Legislature mandates the courts to inquire into both the quality, nature and extent of the 

parent's contact AND the physical emotional and financial support provided to the child. 

Johnson. Section 2106(b) requires a comprehensive review of the parent's involvement when 

evaluating the parent's support and no longer requires the court to ask whether the parent 

completely failed to support the child. Id.  

Mr. Myers had paid child support every June 30 from 2013 through 2018 and paid the full year's 

amount, which provided much needed financial assistance to Ms. Myers.  As such, the last check 

was for June 30, 2018, through June 30, 2019.  Mr. Myers had gifted Douglas different items like 

clothes, school supplies, electronics, etc. until he left for deployment in 2019.  During the few 

months per year Mr. Myers was home, he sought to spend time with Douglas.  While Mr. Myers 

may argue that Ms. Myers thwarted his ability to see his son from November 2018 onward given 

she limited visits to every other weekend, this was in response to Mr. Myers taking Douglas to a 

shooting range for target practice when Douglas was roughly 8 years old at the time.  Ms. Myers 

had been concerned with her son being exposed to guns and where that might lead him.  Mr. 

Myers saw Douglas every other weekend as provided by the custody agreement and any other 

time permitted between November 2018 and June 2019.  Mr. Myers may have wanted to see 

Douglas more frequently during that time, but he did not make an effort to do so.  Mr. Myers 



failed to provide child support for the year on June 30, 2019.  Mr. Myers also failed to contact 

Douglas after his call on June 30, 2019.  While it is unfortunate that Mr. Myers was taken 

prisoner and held without communication to the outside world until October 2020, the reason is 

irrelevant. Even when Mr. Myers returned to the U.S. on October 18, 2020, and learned of 

Douglas' death and was aware of the lawsuit, he did not intervene or participate.  The only time 

he participated was during the hearing on the Petition for Forfeiture when he was represented by 

counsel. 

While Mr. Myers may have had his reasons for why he believes he had no choice but to be 

absent from his son's life for the twelve months preceding Douglas' passing, however, these 

reasons are irrelevant for purposes of determining a forfeiture based upon a failure to support.  

The facts clearly show Mr. Myers had no contact with Douglas and provided no support of any 

kind to his son for one year and fifteen days prior to his death. He did not provide financial 

support during that time.  He did not provide physical support (material things).  He did not 

provide emotional support.  The lack of support during this time is enough to show his failure of 

this duty, and his reasons for doing so, however valid and sympathetic they may be, are 

immaterial and irrelevant.  Simply not doing it is enough under section 2106 to result in 

forfeiture. 

Based on the foregoing, because Mr. Myers failed to provide support physically, emotionally and 

financially for one year and fifteen days prior to Douglas' death and so he should forfeit any 

share in Douglas’ estate. 

Issue 6 

CONCLUSION 

WHEREFORE, Appellee, Maria Myers, requests this Honorable Court affirm the trial court's 

granting of the Petition for Forfeiture and find that Appellant, Joseph Myers, forfeit his share of 

the proceeds from the survival action based upon his failure to support. 



Question 1:  Sample Answer 

Issue 1 

Yes, the above facts support charges of criminal conspiracy to commit simple assault and 

simple assault against John.  To prove conspiracy, the facts must show that two or more people 

entered into an agreement to commit a crime and the defendant took a substantial step towards 

the commission of the alleged crime.  Anyone who is involved in a conspiracy to commit a crime 

with another person is responsible for any crimes the other person commits while the conspiracy 

is ongoing.  

Here, it is likely the facts tend to show that John and Frank agreed to commit a crime 

because they agreed to "teach this guy a lesson" and then John took a substantial step in that 

conspiracy because he assisted Frank by holding the victim arms back while Frank punched the 

victim.  Thus, as the conspiracy was ongoing and John was participating with Frank by giving 

him assistance, John is criminally responsible for Frank's actions.  

Simple assault is the intentional infliction of bodily injury on another person and Frank 

was committing simple assault by punching the victim, which resulted in bodily injury namely, 

contusions, a laceration, and substantial pain to the victim.  Therefore, it is likely the facts 

support a charge of criminal conspiracy to commit simple assault and simple when John assisted 

Frank as Frank was punching the victim.  Moreover, John also punched Hank six more times 

after Frank was done providing another basis for John’s conviction for simple assault. 

Issue 2 

Michelle should respond that the photo is relevant and not prejudicial as the photo was 

used to identify John and Franks as perpetrators of the crimes and that John knew Frank and any 

prejudice is outweighed by its probative value.  The court will likely rule in favor of Michelle. 

Evidence is relevant is it has any tendency to make a fact more likely than it would be 

without the fact (probative), and if the fact is of consequence to the case or material to the 

outcome of the case (material).  Under the PA Rules of Evidence, even relevant evidence may be 

excluded if the evidence's probative value is outweighed by the risk of unfair prejudice.  It is 

important to note that Pennsylvania has adopted a standard to admit this type of evidence that is 

more favorable to the defendant because the standard for admission only requires that the 

probative value be "outweighed" by the risk of unfair prejudice.  The Federal Rules of Civil 

Procedure, on the contrary, require the probative value to be "substantially outweighed" by risk 

of unfair prejudice in order to be prevented from being admitted as evidence. 

Here, the Facebook photo is relevant as it tends to make the fact that John was the person 

who assaulted Hank and the he knew Frank.  The photo shows both John and Frank are members 

of the Badlanders gang, particularly as John covered up his tattoo for the trial, and so it is more 

probable that they knew each other, thus establishing John as one of the people who assaulted 

Hank.  Admission of the photo also makes it more probable that John knew Frank and they 

worked together to assault Hank than it would be without admission of the photo.  This fact is 

also material to the outcome of the case because Hank claims that he recognized John and Frank 



based on their distinctive facial markings, which suggested their membership in the Badlanders.  

Further, this evidence is relevant. 

An argument can be made by John's attorney that the probative value of the picture is not 

outweighed by the risk of unfair prejudice because the tattoo will likely lead a jury to believe that 

John's association with the gang is indicative of his willingness and capability of committing 

crimes. However, this fact is important to the case because it was used by Hank to identify John 

as a perpetrator due to the tattoo on John's face. 

Additionally, the gang used a distinctive tattoo on the left side of the member’s neck (a 

skull and crossbones), which was commonly known by those living in the community.  This 

marking can be used for identity purposes to identify John.  As long as Michelle intends to 

introduce this evidence to demonstrate John's identity and not necessarily to demonstrate his 

propensity to commit crimes, the photo will likely be admissible.  

Issue 3 

Frank's objection should assert the objection that statements made during plea discussions 

are inadmissible. The court will likely sustain the objection. 

The PA Rules of Evidence prohibit the admission of statements made during plea 

negotiations in a criminal matter.  PA has determined that admitting these statements would be 

against public policy and discourage plea negotiations. 

Here, Frank made a statement during the plea negotiation with Michelle that with his 

record, he "can't take the hit for these crimes even though [he] did them."  Since this statement 

was made during a meeting designed to speak about a potential plea deal as specifically agreed to 

by ADA Michelle at the time, the court will likely rule Michelle cannot admit this statement as it 

is against public policy.  Therefore, the court will likely sustain Frank's attorney's objection. 

Issue 4 

$11,500 should be awarded to Michelle as of the date of the distribution. 

Under Pennsylvania law, marital property is subject to an equitable distribution upon 

divorce. Marital property is property a spouse accumulates during the marriage.  Normally, 

separate property, which is property obtained prior to the marriage is not subject to equitable 

distribution.  However, the increase in value of separate property is subject to an equitable 

distribution.  Any increase to a 401(K) during the marriage would then be subject to equitable 

distribution.  The calculation of the property will be made at the time of distribution.  

Here, Michelle's 401(K) was obtained prior to the marriage.  At the time of the marriage 

she had $10,000 in the account.  This would be separate property.  However, the property has 

increased in value during the marriage by $3,000 at the date of the hearing on equitable 

distribution.  This additional value would be marital property subject to equitable distribution.  

The parties agreed to split their marital property 50/50. Therefore, the court would split the 

$3000 evenly leaving each with $1,500 of the increase in value.  This $1,500 would be added to 

Michelle's $10,000, and she would receive $11,500. 



Question 2:  Sample Answer 
 

Issue 1 

Carl should commence a direct action against Al and Bob for violating their fiduciary 

duty to a minority shareholder. 

The Pennsylvania Business Corporations Law imposes a fiduciary duty on majority 

shareholders to protect the interest of the minority shareholder(s).  This duty imposes on the 

corporation includes a duty not to "freeze out" the minority shareholder and to protect the 

minority shareholder’s interests in the corporation.  An action for breach of the fiduciary duty to 

minority shareholders is not a derivative action, which would be on behalf of the corporation, but 

is a direct action to protect the personal rights of the shareholder. 

Here, Al and Bob are majority shareholders of Steel. Al and Bob own 80% of Steel while 

Carl owns 20%.  As majority shareholders and the president and treasurer of Steel, Al and Bob 

owe a fiduciary duty to Carl not to act in an unlawful way that is adverse to Carl’s ownership 

interest in Steel.  The facts state that Al and Bob want to kick Carl out of the corporation. There 

are no reasons given that would justify this.  However, Al and Bob called a special meeting 

during which they removed Carl as a director, fired him from his marketing position, and 

terminated his employee benefits.  They also have barred Carl from accessing Steel offices.  All 

of these facts would demonstrate that Carl has been affectively "frozen out" of his rightful 

ownership of the corporation and ability to enjoy the benefits of that ownership.  This would be a 

breach of the fiduciary duty majority owners, Al and Bob, owe a minority shareholder, Carl.  

Issue 2 

Carl is entitled to the requested information regarding Steel's operations. 

Under the BCL, a shareholder has a right to inspect the books of the corporation provided 

he gives a legitimate purpose for such request and that the request is in writing and verified.  It is 

immaterial whether the shareholder is a minority or majority shareholder.  

Here, Although Carl was ousted from his director position, he may still request 

information about Steel as a shareholder as long as he provides a purpose for the records.  Carl is 

likely looking into the records to determine the type of wrongful acts Bob and Al are taking 

against him.  Thus, Carl would be entitled to the information he requested regarding Steel’s 

operations. 

Issue 3 

3(a). Demand Verification of Ability to Perform 

Steel was within its rights to demand verification from PAC that it would perform per the 

contract and PAC's multiple failures to respond constituted a repudiation of the contract. 



Sales or other contracts involving goods, as opposed to services, bring a contract under 

the jurisdiction of the UCC. Under the UCC, merchants are businesses or individuals who are in 

the business of selling goods.  Under the UCC, if one party to a contract has a reasonable and 

good faith belief that the other party to the contract will not be able to perform by the date 

specified in the contract, the first party can ask for reasonable assurance of performance.  The 

party from whom reasonable assurance is requested should respond to the request within a 

reasonable time that they will perform by the specified date.  However, if the second party fails 

to respond or otherwise adequately reassure the first party of their ability to perform, the UCC 

provides that this is a repudiation of the contract. 

Here, both parties are merchants. Steel "fabricates custom steel items for its customers." 

PAC is a Pennsylvania manufacturer of CNC machines.  Therefore, both companies regularly 

sell goods and are considered merchants under the UCC. 

Next, Steel had a reasonable and good faith concern about PAC's ability to perform under 

the contract.  The fact that Steel had not previously worked with PAC would not be enough of a 

concern to constitute a reasonable worry adequate to demand assurance of the ability to perform. 

Steel made time an explicit factor in its contract with PAC of an "absolute deadline" of delivery 

by December 1, 2020.  However, Steel learned "from multiple independent reliable sources" that 

PAC was experiencing financial difficulties and was running late or failing to deliver equipment 

as promised.  Additionally, PAC failed to deliver, as it had indicated it likely could, by 

September 15, 2020.  This constitutes a reasonable and good faith belief that PAC may not be 

able to perform as outlined in the contract.  Therefore, Steel was within its rights to request 

assurance not only the first time, but also the second time, of PAC's ability to perform per the 

contract. 

Following the first missed deadline, Steel hand delivered a request for assurance of 

ability to perform to an appropriate agent of PAC, namely the president.  There is no question 

that PAC received the letter because it was hand delivered. PAC did not respond.  Steel then 

hand delivered a second letter to PAC's president seeking verification of performance, and over 

one month later, PAC again did not respond.  At this point, PAC can be considered to have 

repudiated the contract because it missed the first delivery date and failed to respond to within a 

reasonable time to both requests for adequate assurance of PAC’s ability to perform under the 

contract. 

In sum, Steel was within its rights to demand verification from PAC that it would 

perform per the contract.  PAC's failures to respond to a reasonable request constituted a 

repudiation of the contract and excused Steel's performance of its portion of the contract. 

3(b). Steel's Subsequent Purchase from Equipco 

Steel was within its rights to purchase the needed machine from Equipco.  If one party 

reasonably believes that another party will not perform under the contract, that party can demand 

assurance that the other party will perform as per the contract.  Under the UCC, if the belief is 

reasonable and the other party fails to respond to the request for adequate assurance, the failing 

party has repudiated the  contract and the party seeking adequate assurance can seek cover. 



After Steel requested adequate assurance from PAC and PAC failed to respond, Steel 

could seek cover by procuring the machine elsewhere.  PAC failed to respond or to deliver the 

machine by September 15, 2020, and failed to respond to Steels requests for assurance that PAC 

would and would deliver by December 1.  Therefore, Steel was within its rights to purchase the 

needed machine from Equipco as cover for PAC’s repudiation of the contract. 



Question 3:  Sample Answer 

 

Issue 1 

1(a). The Register of Wills should rule that the instrument as signed on March 30, 2020 is a 

valid will. 

In Pennsylvania, a valid will requires only the signature of a testator at the end, the 

testator is over 18 years of age and of sound mind, along with their present testamentary intent to 

dispose of his property.  Unlike many other jurisdiction, Pennsylvania does not require a witness 

or notarization of a will provided that the testator signs the will on their own.  If a testator is not 

able to sign their own will or only able to make mark, then the will must be witnessed by two 

witnesses. 

Here, although the Instrument that Leonard prepared for Brenda contained blank lines for 

witnesses and a notary, and Leonard advised Brenda to sign the will at his office, none of those 

safeguards were legally required in Pennsylvania to create a valid will 

Brenda had present testamentary intent, as evidenced in the fact that she had recently 

consulted an attorney about estate planning and to draft a will.  She also disposed of her 

property, was over 18, of sound mind, and signed the Instrument at the end.  Therefore, it is a 

valid will. 

1(b). The language indicating a gift to Betty does not invalidate the will, but is also not 

effective to make a gift to Betty. 

In Pennsylvania, any writing on a will after the signature is not part of the will as a 

codicil, amendment, or otherwise unless it is also signed after the writing as this would validate 

that writing.  In this case, Brenda did not re-sign the Instrument after the writing indicating a gift 

to Betty.  Therefore Rita is correct that the purported gift to Betty is not part of Brenda's will and 

is not enforceable. 

Issue 2 

Even though Brenda and Rita have an arrangement that Brenda will pay Rita her ABC 

consulting fees in exchange for Rita living with Brenda, does Brenda must report those fees in 

her gross income. 

The consulting fees of $60,000 will still be included in Brenda's gross income for 2020 

since she is the one that earned those fees.  She cannot escape income tax reporting and liability 

by shifting fees to her daughter.  

Gross income is income from whatever source derived.  Income is also an accession to 

wealth.  Earned income, such as wages and consulting fees are includable in the gross income of 

the taxpayer.  A taxpayer is responsible for the tax if they earn the money and they cannot escape 

tax liability by assigning their income to another taxpayer, such as a child.  



Brenda and Rita had an arrangement where Brenda assigned her ABC consulting fees to 

Rita in exchange for Brenda living there.  This was an attempt by Brenda to exclude those fees in 

her gross income.  The fees were an accession to wealth for Brenda and are taxable 

compensation that she needs to report in her gross income.  She cannot escape paying taxes by 

transferring the fees to Rita. Since she earned the compensation, Brenda is the one to include that 

$60,000 in her 2020 federal income tax return.  

Conclusion:  Brenda is required to report the $60,000 in fees on her 2020 tax return as gross 

income and she cannot transfer her earned fees to her daughter to escape tax liability. 

Issue 3 

3(a). Under the Pennsylvania Rules of Professional Conduct an attorney owes a duty of 

confidentiality to his client, however, there may be exceptions to this duty in limited situations. 

Lawyer's are permitted to disclose otherwise confidential matters to the appropriate authorities in 

situations where the attorney reasonably believes that the client's conduct will result in death or 

serious bodily harm to a person.  

Here, Leonard's efforts to convince XYZ to disclose have been unsuccessful.  He is then 

left with the option of determining whether there is a substantial certainty that the conduct will 

result in death or serious bodily harm to a third party.  Here, Leonard will be permitted to 

disclose because of the likelihood of death.  The byproducts dumped by XYZ have been 

identified in an environmental report.  These byproducts are extremely harmful and potentially 

deadly when ingested.  Furthermore, the likelihood that the byproducts will actually be ingested 

is very high because they will seep into the spring which Coalville takes its water supply from.  

Here, there should be enough to form a reasonable belief that substantial bodily harm and death 

will occur as a result of XYZ's conduct.  

3(b). Leonard is not obligated to disclose this information under the Pennsylvania Rules of 

Professional Conduct.  

The provision in the Rules only says that the attorney "may" disclose confidential 

information in the case of a reasonable belief that the client's conduct will result in a substantial 

risk of death.  The wording therefore permits the disclosure of confidential information, but does 

not require it under the Rules of Professional Conduct. 



Question 4:  Sample Answer 

 

Issue 1 

Union has organizational standing to represent its members. 

To bring a claim under federal law, a complainant, who files a claim in the court, must 

show he has standing.  An organization may have standing when:  (1) the injury complained of is 

common to its members, such that they would be able to file suit on their own behalf; (2). there 

is no need to require individual participation of the members to litigate the claims; and (3) the 

injury or claim is related to the central mission of the organization.  For an individual to have 

standing, it must be shown they have 1. an injury in fact that is concrete and particular; and 2. 

actual or imminent, not conjectural or hypothetical.  

Here, Union has organizational standing on behalf of its members.  First, any of its 

members could file a claim on their own, with their own individual standing: each member has 

an injury in fact after being denied benefits following the federal classification of the fire as 

intentionally caused by criminal activity.  Thus, the members injury is concrete and particular, 

actual and imminent as they have been denied Payments for their injuries.  Because each 

individual would on their own have standing, Union satisfies the first element of organizational 

standing.   

A court must next look to whether there is any need to force members of the organization 

to individually file their own claims.  Because these interests are common to various members of 

the Union, there appears from the facts no reason to individually litigate claims or make them 

file them each individually.  Additionally, if Union gets the court to classify the wild-fires as a 

natural disaster, the members would be able get the Payments.  And finally, a court must look to 

whether the claim at issue is related to the ultimate mission of the organization.  The 

organization here is the collective bargaining unit for many firefighters across the country.  And 

one of the Union's expressly stated goals is "to advocate for compensation of firefighters injured 

in the line of duty."  Because the claim at issue is directly related to compensation of firefighters 

injured in the line of duty, this claim is related to the mission of the organization.  

Thus, because all three requirements for organizational standing are met here, the Union 

has standing to seek declaratory relief on behalf of its members. 

Issue 2 

Under Title VII, JD can raise the issues that Responders was not a large enough employer 

to fall under Title VII's employee protections and that Tim did not follow the proper 

administrative procedure for a Title VII claim.  After viewing the facts at issue in the light most 

favorable to Tim, the Court will likely rule in favor of JD's motion because Tim has failed to 

state a claim on which relief can be granted. 

Under the Federal Rules of Civil Procedure, a 12(b)(6) motion is made for failure to state 

a claim on which relief may be granted. In analyzing a 12(b)(6) motion, a court must determine 



whether, taking all facts in the light most favorable to the nonmoving party, the party against 

whose complaint the motion is made has stated a claim to which relief may be granted.  The 

complaint must have stated the facts to support the elements of a cause of action.  If the 

nonmoving party has failed to state a valid legal claim, the 12(b)(6) motion will be granted in 

favor of the moving party.  

Title VII of the Civil Rights Act of 1964 (Title VII) provides protections to employees on 

the basis of various classifications, including ethnicity or national origin.  Title VII only applies 

to employers of 15 or more employees.  The process to make a Title VII claim requires first 

exhausting administrative remedies, that is filing of a complaint with the EEOC.  A party must 

wait 180 days after this filing with the EEOC or PHRC before filing any complaint or suit with a 

court, absent issuance of a right to sue letter issued by the EEOC before that time. 

Here, JD should raise in a motion to dismiss under Rule 12(b)(6) that, because 

Responders has only ever had 6 employees, its employees are not subject to the protections under 

Title VII.  JD should also argue that Tim failed to follow proper administrative procedures in 

filing his complaint first with the EEOC, and that he failed to wait the requisite time between 

filing and EEOC complaint and filing a lawsuit.  A court must examine whether, taking all facts 

outlined in Tim's complaint in the light most favorable to Tim, and thus assuming everything 

Tim alleges is true, whether Tim has stated any legal claim for which relief may be granted by 

the court. 

It is likely a court will find in favor of JD and Responders in the Rule 12(b)(6) motion to 

dismiss. Even assuming as true Tim’s facts, that Tim had such excellent performance before the 

2018 Wildfires and was fired "because of his race in violation of Title VII,"  Tim has nonetheless 

failed to state a claim on which relief may be granted because his claim is against an employer 

who is not subject to Title VII and because he failed to follow administrative procedures before 

making this complaint.  Here, Responders only has 6 employees, far lower than the 15 

employees required before Title VII will apply to an employer and allow its present or past 

employees an opportunity to file suit against it under the statute.  Also Tim failed to file a 

complaint with EEOC before "immediately [going] to the nearest federal district courthouse 

where he filed a lawsuit."  Because Tim failed to follow the requisite administrative procedures, 

and because, even if these procedures had been followed, his employer is not subject to Title VII 

enforcement, a court will likely find Tim has failed to state a claim on which relief can be 

granted, and will find in favor of JD on his motion to dismiss under Rule 12(b)(6).  

Thus, even taking all facts in the light most favorable to Tim, a court will likely rule in 

favor of JD's Motion to Dismiss under Rule 12(b)(6) because Title VII does not apply to 

Responders and Tim has failed to follow proper administrative processes in filing his complaint.  

Therefore, the court will conclude Tim has failed to state a claim on which relief may be granted. 

Issue 3 

Here, a court should analyze whether JD's actions were intentionally undertaken to stall 

judicial proceedings and for his own financial gain by increasing fees; if a court finds JD's 

actions were done for an improper purpose, it should grant Tim's attorney's Rule 11 motion. 



Under Federal Rule of Civil Procedure 11 (Rule 11), a party may seek sanctions against 

another following the nonmoving party's during the litigation proceedings if he believes the 

nonmoving party’s filing is made for an improper purpose such as increasing the costs of 

litigation or causing unnecessary delay.  Procedural requirements before such a filing is made 

directly with a court include providing notice of such motion to the nonmoving party and 

allowing that party a 21 day "safe harbor" period to correct his actions.  If the nonmoving party 

fails to correct his actions during this time, and instead continues to act with a motive to 

unnecessarily delay the proceeding or to increase his fees, the movant may file its motion with 

the court.  The standard before enforcing such a sanction requires that the behavior complained 

of was so unprofessional as to disadvantage the moving party, and was intentionally undertaken 

for personal gain or annoyance or oppressive intent.  Additionally, the Federal Rules require an 

attorney make in court filings no intentionally false statements. 

Here, it is noted that Tim's attorney has complied with all procedural requirements, and 

thus it is implied that JD has ignored the 21 day safe harbor and has continued with his 

misbehavior in the case.  At this point, Tim's attorney may make a motion for sanctions with the 

court based on the answer filed by JD. A court must evaluate whether filing the answer, which 

included falsities, "knowing that it would drag out the litigation and increase his attorneys' fees," 

was for an improper purpose.  

A court will likely find the answer filed by JD, full of false factual allegations with no 

factual basis and purely for reasons of increasing his own fees and extending litigation is 

sufficient to warrant a Rule 11 sanction.  

Filing an answer with a court purely to "drag out the litigation and increase . . . attorneys' 

fees" is sufficient to warrant Rule 11 Sanctions. Thus, the court would likely find that JD's 

actions were for and improper purpose sufficient to warrant Rule 11 sanctions.  

 



Question 5:  Sample Answer 
 

Issue 1 

Amy should raise a frustration of purpose defense, and she will prevail. Frustration of 

purpose is a defense to enforceability of a contract.  The moving party must show that the 

frustrated purpose was her principal purpose for entering into the contract, and the other party 

knew it.  The moving party must also show that the frustration was substantial and the 

nonoccurrence of the frustrating event was a basic assumption of the contract at the time that it 

was made.  Finally, the moving party cannot be at fault.  

Amy can show that the frustrated purpose was her principal purpose for entering into the 

contract, and the hotel knew it.  Amy booked a room at the hotel next to the art museum in order 

to see the Mona Lisa exhibit, in response to the hotel's advertisement that said: "coming to big 

city to see Mona Lisa? stay at our hotel!"  Amy told the hotel manager that "but for the Mona 

Lisa exhibition" she would never travel to big city and pay the "outrageous hotel rate."  The rate 

was $1k a night, and she booked two nights for the exhibit, which was one day only.  Further, the 

hotel responded that they are usually not busy at this time of year and can only charge more 

because of the exhibit.  The ad coupled with statements made by Amy and the hotel manager 

indicate that the exhibited was Amy's principal purpose for booking the hotel room and the hotel 

was aware of that fact.  

Frustration was substantial  

When Amy started her trip, she learned that the art museum cancelled the exhibit in 

response to a credible threat.  The exihibit was meant to be one night only, and she booked the 

hotel to correspond with that date.  Therefore, the cancellation was substantial enough that 

Amy's principle purpose for booking the hotel room was completely frustrated.  

Nonocurrence was a basic assumption upon which the contract was formed 

The hotel made Amy's reservation and a contract was formed.  When Amy learned of the 

cancellation she was on her way to the hotel to begin her stay.  These facts indicate that the 

nonoccurrence of the frustrating event, the cancellation of the exhibit, was a basic assumption 

upon which the contract was made.  

Amy not at fault 

Finally, the moving party cannot be at fault.  There are no facts to support the claim that 

Amy was at fault for the frustration of purpose.  The cancellation was due to credible threats 

made against the painting.  

Amy will be able to establish that the frustrated purpose was her principal reason for 

entering into the contract and the hotel was aware, the frustration was substantial and the 

nonoccurrence was a basic assumption upon which the contract was formed.  Because Amy was 

also not at fault for the frustrating event, her frustration of purpose defense will be successful.  



Issue 2 

Amy's Statute of Frauds defense will likely be unsuccessful. 

The Statute of Frauds (SOF) requires certain contracts to be evidenced in writing and 

signed by the party to be charged. A contract for the sale of land must satisfy the SOF.  In order 

for a land sale contract to satisfy the SOF, the land sale contract must contain a writing that 

reasonably identifies the property, the parties to the agreement, the consideration amount for the 

property, and be signed by the party against whom the contract is to be enforced.  An address is a 

sufficient description of the property if it identifies the property of the transaction. Whether the 

writing is made on scratch paper or formally drawn, is irrelevant to satisfaction of the SOF. A 

signature is sufficient even if only initialed. 

Here, George wanted to buy Blackacre from Amy, and as a result of the discussion, Amy 

reduced the agreement to writing when she handed George a scribbled writing on the back of an 

envelope.  The property is identified for the purposes of the SOF because the address is provided, 

and there is no evidence to suggest that the transaction was to include any more land than that 

included by the address, and the address provides a basis for being able to reference the exact 

description of the land.  The writing reasonably identifies the parties because the writing 

references George by name and that he paid $1,000 as a deposit.  The consideration is present in 

the writing because Amy has written that the purchase price is $500,000, which is the money to 

be paid in exchange for the property.  Lastly, the writing is signed by Amy, and since George is 

filing the suit for specific performance, Amy is the party to be charged.  

Therefore, since the handwritten scribble on the envelope will satisfy a writing under the 

SOF, Amy's defense will not be successful. 

Issue 3 

The issue is whether Earl will have a valid breach of contract claim against the club's 

manager for failure to pay him the $5,000 prize after he made the 7 - 10 split.  

Here, the club created a unilateral contract with anyone who made a 7 - 10 split.  A 

unilateral contract is when the offeror is looking for performance in exchange for a promise.  

Here, the club promised any individual who made a 7 - 10 split that they would pay them 

$5,000.  The club may argue that they are not obligated to pay Earl because he had no prior 

knowledge of the offer when he purposefully created the 7 - 10 split.  A requirement for a 

unilateral contract in this manner is that the Earl be aware of the offer before he accepts it. Earl 

will most likely argue that the contract was not to make a 7 - 10 split, only to knock down the 7 - 

10 split.  Prior to knocking down the 7 - 10 split, Earl became aware of the offer when a bowler 

in the next lane told him about the offer. At this point, Earl was aware of the offer and accepted 

the offer by making the 7 - 10 split.  

Thus, the Court will most likely find that Earl satisfied his obligation under a unilateral 

contract and will be successful on his breach of contract claim.  



Issue 4 

Earl owns Greenacre because Megan was not a subsequent bonafide purchaser for value 

without notice. 

A deed is valid upon delivery and is not required to be recorded to be effective. PA has a 

race notice recording statute that will protect subsequent bonafide purchasers (BFP) for value 

without notice who first record title.  In order to be a BFP protected by the statute, the 

subsequent grantee must have paid value, they must be without notice (actual, constructive, or 

inquiry), and they must record before the grantee with the prior interest.  A purchaser is on notice 

when they see that the property is in possession by someone other than the grantor. 

Here, Megan is a purchaser for value because she paid $200k for the property, she is 

subsequent because her interest arose after Earl's, and she recorded before Earl as the facts 

stipulate.  However, Megan is not protected by the recording statute against Earl's prior interest 

because she had notice of Earl's interest at the time she purchased the property.  The fact that she 

saw Earl in possession gave her notice and required her to make further inquiry, which she failed 

to do.  

Therefore, since Megan had notice of Earl's interest in Greenacre, she is not protected as 

a subsequent BFP, and Earl owns Greenacre. 

 



Question 6:  Sample Answer 

 

Issue 1 

1(a). Paula will likely succeed in her defamation claim against Danielle for Danielle's first 

statement, regarding Paula's competence to be trusted with investments, but will likely fail in her 

defamation claim against Danielle for Danielle's second statement, regarding the price of Paula's 

services compared to A2Z, because Danielle made this statement truthfully. 

Under Pennsylvania law, a defamation action requires (1) a defamatory statement made (2) 

of or pertaining the plaintiff that people knew was defamatory and was about the plaintiff (3) that 

was published and (4) damaged the plaintiff's reputation.  Publication may be formed through the 

defendant's speaking this defamatory statement to another individual other than the plaintiff or 

writing it to another individual.  Truth of the matter asserted in the statement is a defense a defendant 

may raise.  

Statement One: Paula is not competent to be trusted with investments. 

The first statement made about Paula by Danielle states that "I know [Paula] is not competent 

to be trusted with your investments."  This statement is defamatory, and Paula will be successful in a 

defamation action.  First, the statement was defamatory as it harmed Paula’s reputation as a 

competent business person.  Second, the statement was about Paula, clearly listing her by name and 

clients would have known it was about Paula and would see it as harming Paul’s reputation as a 

financial advisor.  Third, the statement was published, sent out by Danielle via mail to Paula's list of 

clients.  And Paula's reputation was damaged following this statement as she lost "more than half" of 

her clients, who moved their investments to Paula's former employer, A2Z. Because this statements 

meets all requirements for a defamation action in Pennsylvania, Paula will likely succeed in a 

defamation claim against Danielle regarding this first statement. 

Statement Two: Investment advice can be found with A2Z for cheaper prices.  

This second statement made about Paula's company, stating that clients "can get investment 

advice from A2Z Financial Planning for less money" will likely not be held to be defamatory, and 

Danielle may also raise a defense of its truthfulness.  Again, this statement is not defamatory because 

there is nothing in the statement that would harm Paula’s reputation.  While the statement is of or 

pertaining Paula, and published it is not damaging to Paula's reputation as it would not lower her 

reputations in the estimation of the community.  Additionally, because this statement was true, 

Danielle may raise the defense of its truth against the defamation claim.  Given the foregoing, 

Danielle will likely be successful in defense to Paula's defamation claim for the second statement. 

Issue 1 

1(b). Here, it is likely Paula will succeed in a tortious interference claim with business relations 

against Danielle regarding Danielle's first statement in her letter to Paula's clients, but not to the 

second statement. 



Under Pennsylvania law, a valid tortious interference with business relations claim requires:  

(1) there be a valid contract or expectancy of a valid contract; (2) known to the now named 

defendant; (3) a statement by that defendant made with the intent to negatively influence this 

relationship; and (4) damages by the plaintiff. Pennsylvania law also requires this statement not be 

true.  

Statement One: Paula is not competent to be trusted with investments. 

Paula will likely succeed in a tortious interference with business relations claim regarding 

Danielle's first claim.  This statement was made pursuant to a valid contract Paula held with each of 

her existing clients at the time, and Danielle knew of these contracts through her past employment.  

Danielle made the statement with the specific intent to "harm Paula's business and reputation."  And 

Paula suffered damages in the form of losing more than half her clients after Danielle's statement.  

While Pennsylvania law requires the statement made to be untrue, it is likely Paula will succeed 

under this element as well.  Paula can show her various marks of success in her ability to be trusted 

with investments, and her being the "most highly valued, competent, and successful investment 

counselor" in her previous well respected firm.  Because it is likely Paula can show this statement 

was not true, she will succeed in a tortious interference claim regarding Danielle's first statement 

made in her letter to Paula's clients. 

Statement Two: Investment advice can be found with A2Z for cheaper prices.  

Paula will likely not succeed in a valid tortious interference with business relations claim 

because the information regarding the various prices of Paula and A2Z's investment counseling 

offered by Danielle was true.  Here, this statement was made pursuant to the valid contract Danielle 

was aware existed between Paula and her clients.  Danielle made the statement with the specific 

intent to "harm Paula's business and reputation."  And Paula suffered damages in the form of losing 

more than half her clients after Danielle's statement.  But because this statement was true, Paula will 

not succeed under a tortious interference claim for this statement.  

Thus, because the first statement was not true, but the second statement was, it is likely Paula 

will only succeed in a tortious interference claim regarding Danielle's first statement, and not the 

second.  

Issue 2 

The Court would deny Paula's motion. 

A motion for judgment on the pleadings is appropriate when at the close of pleadings there 

are no disputes of material fact and the party is entitled to judgment as a matter of law.  The facts as 

pleaded must be construed in favor of the nonmoving party and only the pleadings may be 

considered.  

Here, the pleadings have closed and the motion is timely so as not to delay trial.  The court 

must look at only the pleadings which consist of the complaint and the answer.  The answer 

contained no preliminary objects so any waivable defenses are waived and no new matters so any 

affirmative defenses are not plead.  What remains is a denial of a material fact of whether the 



recipients of the letter understood the statement to be defamatory.  The denial of this facts raises a 

question as to whether the statement was actually defamatory, damaged Paula's reputation, or 

actually damaged Paula.  The parties may have viewed the statement as merely opinion or in some 

other light.  The issue of a disagreement of a material fact that impacts the satisfaction of the 

elements of defamation requires the fact finder (jury or judge depending on which is requested) to 

make the determination.  It cannot be decided as a matter of law.  

Because a material fact is in dispute Paula is not entitled to Judgment on the Pleadings. 

Issue 3 

Yes, Paula's counsel can use the letter to help Walt recall the contents of his letter, even if the 

defense counsel objects.  

Pennsylvania evidence rules allow a letter or other thing to be used to refresh a witnesses’ 

recollection.  Use of this rule would allow Paula’s counsel to show Walt the letter in order to help 

jog his memory.  After Walt reviews the letter, he could testify to what he remembers about the letter 

he received from his memory.  Further, while Paula's counsel is not planning on introducing the 

letter into evidence, Paula’s counsel must show defense counsel the letter and defense counsel may 

cross examine Walt about it and have it admitted if he wishes.  For those reasons, despite an 

objection from defense counsel, Paula's counsel should be able to use the letter to help Walt recall its 

contents. 

 


